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There has been a concerted effort by a certain

motivated section to generate a false narrative on the
Rafale purchase issue over the last few months.

Rahul Gandhi and his Congress party have been
at the forefront of this effort. They have misled the
people, resorted to falsehood and have unleashed
a cycle of lies which they feel will dupe the people
into believing that the Rafale purchase was not a
transparent one.

In this effort to create a false narrative through a
web of lies, the Congress party has cast aspersions on
our Armed Forces, has accused the serving Chief of
the Indian Air Force of lying, it has, in short, tried
to damage the morale of our forces, played with our
defence preparedness and with our national security
with an eye to score a political point. Even in this it
has failed. A large number of experts have come out
in support of the effort to purchase Rafale and have
argued in detail about how this aircraft is necessary
for enhancing the airpower and capability of the
Indian Air Force which has been neglected over the
last decade.

Wheninpower the Congress partyhad deliberately
slowed down the process of purchasing the Rafale
and had allowed crucial time to lapse thereby slowing
down the process of enhancing the capability of our
forces. In its effort now at trying to create confusion
around the purchase, when the NarendraModi
government had successfully negotiated the deal and
ensured that India got the best out it, the Congress
party displays a disdain for India’s national security.
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One also suspects that there is something sinister and
subversive in its effort at trying to stymie the deal.

In spite of trying its best, the Congress Party
led by its president, has been unable come out with
any concrete and credible evidence supporting its
wild allegations. People are certainly not buying
their allegations, the conscious intelligentsia as well
the ordinary citizen and voter have clearly seen and
understood that this a mere political ploy by the
Congress to divert attention from its own electoral and
leadership failure. People clearly see that this is a final
desperate attempt by the Congress to try and prove
that the Modi government is mired in corruption.
But that attempt is failing, no amount of hurling
abuse, or making baseless allegation is going to alter
the reality that the Modi government is incorruptible
and has provided clean, efficient, transformative and
accountable governance in the last five years.

This booklet has been compiled in order to
disseminate the true narrative of the Rafale purchase
and to challenge and dissolve the false narrative
perpetrated by subversive elements. It contains
articles, writes, interviews, facts on the Rafale deal
and gives the real narrative based on actual facts. We
will serve India’s national interest by going through
its contents and by using them in our discussions and
disseminate the truth far and wide.

Dr. Anirban Ganguly
Director, Dr. Syama Prasad Mookerjee

Research Foundation



1. What is the Rafale deal and what are
Rafale fighter jets?

The Rafale fighter aircraft procurement is
through an Inter-Governmental Agreement
(IGA) which was signed on 23 September
2016 between the Government of India and
the Government of the French Republic for the
supply of 36 Rafale aircraft.

The IGA that the
Government will provide 36 Rafale aircraft and
the associated equipment along with the initial

stipulates French

consignment of weapons, long term maintenance
support through Performance Based Logistics
and Simulators with annual maintenance.

The Rafale aircraft is a current generation
multirole aircraft, capable of undertaking
all envisaged day & night missions. It is a
contemporary fighter aircraft and considered
among the most advanced in the world. The
Rafale being procured by IAF will also be
equipped with advanced Beyond Visual Range
Air to Air Meteor missile, short and medium
range MICA Air to Air missile and precision
guided Air to Ground SCALP missiles, which
will enhance the capability of the Air Force and
also provide strategic deterrence vis-a-vis our
adversaries.

2. How does the Rafale deal benefit
IAF?

Rafale is a very potent weapon platform and
provides a credible deterrence. Since, the number

of aircraft planned for induction in the near
future is relatively less than number of aircraft
phasing out, the strength of fighter squadrons
in IAF is down to critical levels. Therefore, the
Government’s decision to procure 36 Rafale
aircraft through Government to Government
route thereby expediting the induction of
fighters to meet the ‘Critical Operational
Necessity’ of fighter aircraft is highly beneficial
to the IAF. The decision is based on the need to
enhance National Security. The version of Rafale
aircraft being supplied to India will have much
better operational capabilities than the Rafale
aircraft being operated by the French Air Force
and other Air Forces.

3. What is the difference between
Rafale procurement by UPA & same
by NDA?

The unit cost of aircraft derived from the
package cost of 126 MMRCA project processed
by UPA and 36 Rafale deal processed by NDA
cannot be directly compared as the deliverables
are significantly different. The UPA government’s
proposal to procure 126 Rafale fighter jets was
never finalised hence the price and specifics
of the non-deal cannot be compared with the
actual deal made by the NDA government for
36 Rafale in flyaway conditions with additional
weapons, training and maintenance etc.

The 126 MMRCA procurement included 108
aircraft to be license manufactured in India. Also,
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the package for Manufacturer Recommended
List of Spares, Role Equipment, Simulator and
Performance Based Logistics is vastly different in
36 Rafale case and cannot be directly compared.
However, the 36 Rafale IGA when compared
to the earlier offer is better in terms of pricing,
platform capability and delivery. The IGA also
has a better maintenance, logistics and training
package. The current procurement also includes
increased duration for industrial support viz. 50
years as against 40 years in MMRCA, additional
warranty for 3 most used aircraft for training,
free of charge weapons storage for six months
and advanced training of IAF pilots by French
Air Force.

4. Why Hindustan Aeronautics Ltd
was sidelined for the manufacturing
of Rafale fighter jets in India?

The Hindustan Aeronautics Ltd was not
side-lined as it is also a likely contender for
offset. The current offsets policy of the Defence
Procurement permits the vendors to provide
the details of their Indian Offset Partners either
at the time of seeking offset credits or one year
prior to discharge of offset obligations through
their Indian Offset Partners. Thus the OEM
M/S Dasault Aviation is free to select an Indian
Offset Partners and provide their details at the
time of seeking offset credits, or one year prior to
discharge of offset obligation. It is learnt that the
OEM is exploring opportunities to engage with
MSMEs, DRDO, HAL and BEL for fulfilling
offsets obligations. In the present procurement
only 36 Fully Formed Rafale aircraft are being
procured and no Licence Manufacturing is

envisaged.

5. What procedures were followed in
procurement? Is it legal?

The procurement of 36 Rafale aircraft
through an Inter-Governmental Agreement
(IGA) with France was to meet the urgent
need of the IAE The entire agreement between
India and France was in full conformity with
the
The due process of mandating, conducting

Defence Procurement Procedure-2013.

and monitoring of negotiations and seeking
necessary approvals were followed. The approval
of Cabinet Committee on Security was obtained
before entering into the IGA.

6. What about the transfer of
technology in current Rafale deal?

The Transfer of Technology (ToT) being
touted in the 126 aircraft MMRCA project was
only for manufacturing under license. The 36
Rafale Offset Contracts includes investments in
kind, in terms of ToT to Indian enterprises for
the manufacture and/or maintenance of eligible
products and provision of eligible services.
Various technology acquisition projects with
DRDO are presently under discussion.

It may also be noted that contrary to
the impression sought, to be created by the
Opposition, in the earlier proposal to procure
Rafale, which ended in a stalemate, there was no
provision for transfer of technology but only to
manufacture under licence. The Government
was unable to agree on the terms for even that
in its negotiations with the vendor, resulting

in the long-drawn exercise under the earlier
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Government ultimately turning futile.
7. Willthejetsbein ‘flyaway’ condition?

Yes. The Joint Indo-French Statement issued
on 10 April 2015 stated that in view of the critical
operational necessity for Multirole Combat
Aircraft for IAE, Government of India would like
to acquire 36 Rafale jets in fly-away condition
on terms that would be better than conveyed by
Dassault Aviation as part of earlier 126 MMRCA
process.

Accordingly, a total of 36 Rafale aircraft in
fly away condition are being procured through
Inter-Governmental Agreement between the
Government of India and France.

8. What is the pricing of the Rafale?
Are we getting a better deal?

Any fighter aircraft will consist of various
distinct components like the airframe, engines,
avionics and weapons. In general, the airframe
engine and basic avionics equipment needed to
fly the aircraft constitute the “Fly-Away” Aircraft.
This aircraft will be able to fly safely, but will not
be battle ready. At this stage, the price will be
what is normally called the “base price”.

There is no mention of the Rs 526 Cr in the
official documents. However it probably refers
to the cost of basic aircraft on submission of
bid in 2008. When the bid was opened in 2011,
this price was not on offer as the bid contained
within it, a formula for escalating the price,
based on time elapsed from bid submission.
Employing this formula in 2011, we determined
the price of basic Rafale in 2015 to be Rs 737 Cr
whereas our price, which they have stated in the

Parliament, is Rs. 670 crore. So, the price that

we have obtained for the basic aircraft is at least
nine per cent lesser.

Itis important to note that to make the aircraft
battle ready and to ensure its superiority over its
adversaries, various add on’s including advanced
radar, avionics, electronic warfare suits, weapons
and maintenance are compulsory. While the
basic prices can be compared, comparing the
basic price with price of battle ready aircraft is
like comparing apples to oranges. The Rs 1680
Cr being mentioned in the media reports as the
cost of each aircraft has been arrived by dividing
the total package cost by 36 aircrafts at an
exchange rate of 1$- Rs76.66. Rupee Valuation
on a bid quoted in foreign currency that changes
with escalation and exchange rate has inherent
variations. Will the price remain the same in
20207 The answer is No. There was an escalation
cost and an escalation rate and the deal signed
by NDA which has better escalation rate. So
every passing year, the cost difference would
only widen and we will end up saving more.

There are different unauthenticated figures
regarding the price of Rafale in public domain.
It can relate to any country. In the absence of a
detailed account about the package including
payment terms, associated weapon and
equipment, maintenance terms offsets etc., a
comparison with some other countrys price
-- even it relates to the same manufacturer - is
difficult and can be misleading. So, repeated
quoting of Qatar, UAE, Egypt or any other

country will not hold water. It is only to mislead

the country,




HOW THE
¥30,000 CR
OFFSETS WILL
BE SPENT

Defence
offsets form
50 per cent of

the Rs 59,000
crore Rafale
deal, the
largest since
the policy was
introduced in
2005. They are
spread across
the defence
industry and
juint ventures
in the country.
Reliancehasa
JV with both
Dassault and
Thales

THALES
OFFSETS

*BEL

*BEL-Thales IV
*Samtel Thales IV
*Reliance Thales IV
®Axizcades

* Avichelitronics
*HCL

SLAT Specirum

= Centum Electronics
s5F0

* Asira Microwave
s Cyient

DASSAULT
OFFSETS

*LakshmiMachine
Works

sMahindra
Rerostructure
*Defsys

221,000 cr

Split among the three main

manufacturers

-+ DRDO

39,000 cr
The Defence Research Development
Organisation is actually the single largest
beneficiary of the offsets, An estimated Rs 9,000
crore will go towards design expertisa to revive
the stalled indigenous Kaveri jet engine that
was to power the Light Combat Aircraft. The
Kaveri was designed by the DRDO's Gas Turbine
Research Establishment (GTRE) in Bengaluru.
Safran, which makes the M88 engines that
power the Rafale, is to make the engine
flightworthy while Dassault will integrate it into
the aircraft
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THALES

%6,300 cr
Makes the
electronics,
radar and
counter-
measures in
the aircraft

*Dassault-Reliance
Aerospace Ltd (DRAL)
oMM Tech

#Maini Precision
Product

sLA&T

eLigare Aviation

s Airworks

*TajAir

oLGM India

*P3

*Cyient

s Capgemind india
oE2E

*iBM India

*SF0

e Sterialndia

L=

*Spiral EHL
Engineering
*Glastronix

# Aerospace Tooling Jigs
and Ground Handling

i
0

DASSAULT
8,400 cr

Makes airframe
and system
Integration

SAFRAN
76,300 cr
Makes MBB

engine and
landing gear

=T i

e

= Alphatocol

# Asha Engineering Works
= Assystem Technologies
India PvtLtd

* Hemlrund Precision

& Ripple Technologies
*Unimech Aerospace and
Manufacturing

* Wipro Infrastructure
Engineering

* TAL Manufacturing
Solutions

® Jaisara

*SKM Technologies
#Tata Advanced Systems
*Dynamatic Technologies
*[ndo 'S MIM Tech
*Micron

#Recaero

*Sheen

* Taneja Aerospace and
AviationLtd (TAAL)

* Titan Company

# Triveni Turhine

# Vijaya Meial Finishes

# Aequs

#Indo Schottle Auto Parts
#Roots

* Godrej & Boyce

@ Safran Engineering and
Services

» Thales Application Center
* Wipro

# [V LAT Thales

#* L&T Infotech

*P3

= TajAir

o LGM India

*HCL

SAFRAN
OFFSETS

* Maini Precision Product
#Bharat Forge Safran
*Snecma HAL Aerospace
(sHAe)

+HRecaero

#Mach Rerolndia

* Godref & Boyce

*5FD

# HICAL-NSE

* AXONDhruz

# Ankit Fasteners

*«STS Titllex India

s Amphenol Interconnect
¢ India-SEFEE Division

® Axon Dhruz

* Radiall India

& Safran Electrical & Power
India

* Horizon

sICAM

* SidhiVinayaka

#Sila Rerospace

= Data Pattern

sRaghu Vamsi

Offset figures are Indicative as no contracts have been concluded yet

credit : India Today




‘Itis ahsolutely wrong to say Modi gov-
ernment has taken away from HAL and
given it to the hrother of somehody’

Facing opposition onslaught on the Rafale deal, Union defence minister
Nirmala Sitharaman has strongly defended the Modi government. She speaks to

Shanmughasundaram J about how the air force had been kept in the loop all through

the deal, why purchase of the multirole fighter jets had to be clinched, and what are

the disputes between air force and HAL:

Why was IAFs requirement cut from
126 Rafale fighters to 36?

UPAs deal was to purchase 18 aircraft
in flyaway condition. The rest were to be
manufactured in India. Neither the 18 nor
the rest happened. Since 2000, air force has
been desperately asking for help saying its
squadron strength is coming down. Nothing
happened for 10 years and the air force was in
deep trouble. I explained in Parliament how
our neighbour was getting emboldened. We
increased the purchase of flyaway aircraft from
18 to 36. There is no reduction from 126 to 36.
For the rest, we have already issued an RFI for
them to be manufactured in India through a
strategic partnership. Anybody can join hands
with them. It could be HAL or anybody else.

Was the IAF kept in the loop while
finalising the Rafale deal?

Nothing in the government of India, at least
in the defence ministry, happens without the

service concerned pitching in. I explained in
Parliament that every time emergency purchases
- a maximum of two squadrons - were made,
air force had advised. I have explained how
Mirage was bought from France and how
Sukhoi was bought from Russia. That was the
case when purchases were made from the US
too. Each time, it has been two squadrons; so, it
is this time too.

What are the issues in disbursing payment
to HAL?

If HAL says its payments are delayed, IAF
says deliveries are delayed. HALs argument is
that IAF keeps changing its standards. IAF’s
stand is specifications can be frozen only if
delivery happens within a reasonable time. IAF
asks, if delivery is delayed by several years, is it
under compulsion to buy outdated equipment
or can it ask for an upgrade?

This reflects poorly on the capability of the
PSUs manufacturing aircraft and weapons.



Air force, army and navy have to sit with

HAL and see how best they can speed up things.
Ministry has to work towards strengthening
existing capabilities. All these cannot be
demanded of the Modi government in three
years. They had not happened in 30 years. When
the government delivers some rapid changes,
questions are being raised as to why HAL is not
being paid. Public accounts committee headed
by Shri Mallikarjun Kharge has written about
issues concerning HAL. When Dassault-HAL
deal was not happening, why didn't the then
raksha mantri do something to ensure it? I can’t
answer that question. If HAL has not got the
Rafale order now, nobody has got it. It is just 18
flyaway increased to 36.

Congress has been demanding a JPC probe
into Rafale. Why do you oppose it?

What is the need for a JPC probe when there
is no scam in the Rafale deal? In the case of 2G,
CAG had come out with a detailed report. In
the case of Bofors, media went all out to see
where the money came from, who were the
individuals, what connections they had.

Congress has said that when it comes to
power, it would make HAL the offset partner
for Rafale.

They can do what they want. First ofall, T have
no official record on who is the offset partner
for Rafale deal. And that’s not a flaw. They have
time to tell us when and with whom they are
going. It need not necessarily be for production.

What was supposed to go to HAL through
Dassault (as per UPAs proposed deal) is not

what is going to A, B or C now. It is absolutely
wrong to say that Modi government has taken
away from HAL and given it to the brother of
somebody. If at all something is going there, it
is the offset. I don’t know it officially. This is an
absurd twist that what Dassault was supposed to
give to HAL for the manufacture of 126 aircraft
has been given to Reliance in Nagpur.

Offset policy demands Dassault spend
at least 50% of the money in India. Now, we
are only talking about offset. It can go to one
company or 100 companies. It can be for the
production of tyre or tube or wing or fuselage of
some other defence equipment. The offset OEM
can do anything with that money.

You said Congress is a pawn in an
international corporate rivalry. What did you
mean?

They did not buy the equipment when
air force was desperate. Even after making
provision to buy 18 flyway aircraft, they did not
place the order. The then defence minister asked,
where is the money? When you had already
made provision in the budget, how could you
ask where is the money? As they claim that
95% of the negotiation was over and only the
last 5% was pending, something else has to be
there. You didn’t buy it and when we are buying
through an inter-governmental agreement, you
are trying to stop it. It gives the impression that
you don’t want the order. Is national interest
there in your mind at all?

(Defence Minister’s Latest Interview With
Times Of India)
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1. CONTEXT - SCOPE OF
JUDICIAL REVIEW IN
GOVT. CONTRACTS AND
TENDERS

Prior to fleshing out the scope of judicial
review in govt. defence contracts and
purchases, it is pertinent to start with the
role of courts in deciding the validity of govt.
contracts and tenders. With the increased
state involvement in commercial activities,
allocation and awarding of contracts or
tenders have become an expeditious way
to ensure lowest and good quality bidders
are provided with a chance to engage in the
activity. This has also raised significant legal
questions relating to the extent to which
govt. can be held accountable for awarding
favourable contracts to their cronies or other
entities by violating principles of natural
justice. The courts have dealt with the issue
of whether to substitute themselves in place
of govt. and decide upon the necessity or
soundness of a policy or simply decide upon
the procedural fairness in awarding such
contracts in developing a large jurisprudence
in this area of administrative law.

From an analysis of some of the major
judgments of the SC, it is an established
principlethatjudicial review ofadministrative
action is intended only to prevent
arbitrariness, irrationality, unreasonableness,
bias and malafides and not to check whether
a choice or a decision is ‘sound’ . The fairness
of a particular policy decision is never to be

questioned. The only issues that are amenable

to judicial review are inter alia, whether

the decision making authority exceeded its
powers, or violated natural justice or abused
its powers . The triple grounds on which such
judicial scrutiny on administrative action is
permissible has been consistently held to be

» «e

“illegality”, “irrationality” and “procedural

impropriety” .

1.2. THRESHOLDFORJUDICIAL
REVIEW OF GOVT.
DEFENCE CONTRACTS
AND PURCHASES

If the scope of judicial review pertaining
to normal govt. contracts and tenders is
restricted to procedural impropriety, the
scope for intervening in matters relating to
govt. defence purchases and tenders is further
muted. This is owing to such issues being
essential to the national security interests of
the country. In the case of Siemens Public
Communication Networks Pvt. Ltd. &
Anr. Vs. Union of India & Ors., an alleged
procedural impropriety in a contract relating
to purchase of sensitive army equipment was
not probed into by the SC and the appeal was
dismissed from an impugned order of the
High Court.

Citing a commentary by Grahame Aldous
and John Alder in their book ‘Applications for
Judicial Review, Law and Practise}, CJI Ranjan
Gogoi in the present case held that there
are certain areas of “governmental activity
like national security, which are beyond the
competency of courts to investigate” owing

to their sensitivity and significance . In these




areas, judicial review is not entirely excluded,

but very limited. Acknowledging the need
for withstanding external aggression and
to protect the sovereignty and integrity of
India, the court considered it necessary to
treat the matter of defence procurement as of
utmost concern for the nation. In the present
case, the SC sets the threshold very high
for examining issues which have national
security implications and then starts reciting
the facts of the case.

2. FACTS

- Without prejudice to the events that
occurred prior to 2018, the trigger for the
filing of the present writ petitions was the
announcement by the Former French PM
Francois Hollande that the French Govt. was
left with no choice in the matter of selection
of the Indian Offset Company.

- The four WPs filed by the petitioners
individually Shri. M L Sharma, Shri. Vineet
Dhanda, Shri. Sanjay Singh, Shri Yashwant
Sinha, Shri. Prashanth Bhushan and Shri.
Arun Shourie all have in common, the
following prayers:- (a) registration of an
FIR, (b) a court monitored investigation
and (c) cancellation of Inter-Government
Agreement .

- The PIL seeks to challenge the
procurement of 36 Rafale Fighter Jets for
the Indian Airforce. In a renewed attempt

to bolster defence equipment post-Kargil,
India decided to acquire 126 fighter jets. The
acquisition was to happen through a bidding

process and a significant part of manufacture
was to be done by HAL through transfer of
technology from the French company. This
era also marked the introduction of the
first DPP (Defence Procurement Policy)
in 2003 and an ‘offset clause’ in 2005 for
indigenisation of the manufacture.

- Subsequently, the earlier negotiated
deal for procurement of 126 MMRCA from
Dassault (the French company which bid
the lowest) was withdrawn in March 2015
(after a change in govt. post 2014) and on
April 10th 2015, in a joint statement issued
by the Indo-French, it was revealed that 36
Rafale jets in fly-away condition were to be
procured through an Inter-Governmental
Agreement (IGA). This was also approved by
the Defence Acquisition Council (DAC) .

- The cancellation of the earlier deal
was said to be due to “unresolved issues”
between HAL and OEM (Original Equipment
Manufacturer - Dassault). HAL required 2.7
times higher man hours compared to the
French side for the manufacture of Rafale
aircraft in India and the undue delay in the
negotiation resulted in its cancellation.

- Post the statement issued by the ex-
French PM Hollande, the petitioners had
raised concerns regarding the increased cost
of acquisition of the 36 fighter jets compared
to the earlier price for the acquisition of 126
planes.

- Further, there was a retrospective
amendment to the rules relating to offset




guidelines to prevent revelation of the Indian
offset company immediately and to provide
secrecy to the transaction . This was also
challenged by the petitioners.

3. LEGAL ISSUES

i)  Whether, and to what extent does
the power of judicial review of the court
extend to administrative actions pertaining
to purchase of defence equipment?

ii) Whether the decision to rescind the
earlier contract to purchase 126 fighter jets
and the decisions to subsequently buy 36
planes illegal and improper?

iii) Whether the inflation of price quoted
in the new deal compared to the previous
contract raise any suspicion of financial
misconduct on part of the govt.?

I
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iv) Whether the retrospective
amendment to the rules relating to offset
guidelines, 2015 and the subsequent offset
contract between Reliance co. and Dassault
valid? Whether the govt. was aware of and
played a part in brokering a deal between the
two companies? Or in other words, did the
govt. make it favourable for Reliance co. to
procure the deal at the cost of HAL?

4. JUDGMENT

(i) Judicial review of govt. defence
purchases (paras 6-15) — The following
lines summarize the approach adopted
by the court before analysing the legal
issues in the case — “The scrutiny of
the challenges before us, therefore, will
have to be made keeping in mind the
confines of national security, the subject




of the procurement being crucial to the

nation’s sovereignty” . Thus, the court has
acknowledged the inherent limitations in
its scope of judicial review while dealing
with matters essential to national security.
This had been a consistent stance adopted
by the judiciary and judicial restraint is
often the norm in these cases.

(ii) Decision making process (paras
16-23) - The counsel for the petitioners
contended that the prerequisites for entering
into an Inter-Government Agreement
were based on suspicious grounds and the
previous contract for the purchase of 126
fighter planes was also rescinded on similar
grounds. To this, the court jotted down
the essential aspects of DPP 2013 to which
the current deal would be subject to and
held that its provisions were satisfied based
on the steps taken by authorities in both
the countries. The main argument for the
petitioner was that none of the three grounds
as enshrined in Para 71 of the DPP, 2013 like
identification of defence equipment in joint
international exercises, sale at a much lesser
cost and the non-evaluation of the equipment
at a no cost, no commitment basis’ existed
which warranted the IGA in the first place.
The court rejected this claim by stating that
there was no occasion to doubt the process
and minor deviations, if any could not vitiate
the contract. As long as there was financial
advantage to the nation, the court held that it
could not sit in the position of the legislature
to determine the feasibility of the plan to
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purchase 36 fighter jets instead of the earlier
126. This contention was dismissed.

(iii) Pricing aspect (paras 24-26) - Citing
newspapers and magazine articles along with
information already available in the public
domain, the petitioners contended that there
was a huge escalation in the cost of acquisition
of the equipment and this signalled some
form of financial misconduct on part of the
govt. In one of the earlier hearings before
the court in the same issue, the details of the
costs of the aircraft were placed in a sealed
cover before the court. To the submission of
the petitioner, the court noted that the full
details of the pricing aspect was not even
tully disclosed to the parliament owing to
security interests and only the CAG had
been fully briefed about it. Further, the court
suggested that there was certain commercial
advantage involved in the purchase of 36
Rafale aircrafts and prima facie satisfied with

The four WP’s filed by the petitioners
individually Shri. M L Sharma, Shri.
Vineet Dhanda, Shri. Sanjay Singh,
Shri Yashwant Sinha, Shri. Prashanth
Bhushan and Shri.Arun Shourie
all have in common, the following
prayers:- (a) registration of an FIR,
(b) a court monitored investigation and
(c) cancellation of Inter-Government
Agreement .




the claim of the respondent that the IGA
granted certain better terms of purchase.
Therefore, once again, by exercising judicial
restraint, the court did not want to carry out
a comparison of the pricing details as it had
to be kept confidential.

(iv) On the issue of offsetting contract to
Reliance co. (paras 27-33) - The complaint
of the petitioners is that the offset guidelines
based on DPP 2013 contemplate that the
vendor will disclose details about the Indian
offset partner. However, a retrospective
passed to the
guidelines to enable the OEM to conceal the

amendment was said
name of the Indian offset partner and only
allowed to reveal after October 2019 when
the offset obligation commences. Since the
other provisions of the guidelines remained
unaffected, the petitioners contended that
the govt. was involved in the decision
making and had made the amendment
to the favour of Reliance co. The court
rejected this submission by stating that it
was categorically denied by the govt. that
it played a role in the selection of the IOP.
This was expressed through a press release
titled ‘Clarification of offset policy’ dated
22nd September, 2018. The dealing between
Dassault and Reliance was purely based out
of commercial considerations and there was
no govt. involvement whatsoever. Further,
the press release also seemed to suggest that
Dassault had tried to maintain commercial
relationship with Reliance since 2012 and
there was no foul play involved. And as

per the amended provision, the disclosure

obligation on part of the OEM company
arose only in 2019.

Thus, all the three contentions of the
petitioners were rejected and the writ
petitions filed u/Art.32 were dismissed.

5. CONCLUSION

The judgment has clearly identified the
contours of judicial review of administrative
action relating to purchase of defence
equipmentas one of judicial restraint. The first
two issues relating to the cancellation of the
old contract and the pricing escalation in the
new contract were dealt with by the SC almost
with an irrebuttable presumption of govt.
discretion in awarding defence purchases
and contracts. The facts relating to the third
issues were probed into by the court in detail
and the court did not find any procedural
impropriety involved in the transaction.
Considering the political sensitivity of the
case, the Hon’ble Supreme Court seized the
opportunity to establish the jurisprudence
relating to such govt. transactions once and
for all. The court clearly is in no mood to
entertain petitions based on political vendetta
and hearsay news. The conclusion sums up
this proposition eloquently — “Perception of
individuals cannot be the basis of a fishing
and roving enquiry by this Court, especially
in such matters” . Even if a review petition is
preferred, it is highly unlikely that the court’s
attitude towards sensitive issues of national

interest will change.




Rafale Factsheet

) @nsitharamanoffc
UPA’s ‘No Deal’ NDA’s Rafale Deal
Delivery Time 11 years Six years
Performance Based Five years for one Five years for two
Logistic Support squadron squadrons
PBL Support (Flying Less More

Hours)

French Commitment to
Industrial Support

40 Years

50 Years

Additional Warranty

Not Included

Additional warranty for 3
most used aircrafts

Price of Basic Aircraft

Rs 737 crore

Rs 670 crore

(considering escalation
cost and exchange rate)

- Smt. Nirmala Sitharaman

Credit : @nsitharamanoffc

o Indian Air Force sought additional after careful analysis on the bids, two of
fighter jets in 2001. The current IAF them — Eurofighter and Rafale — were
fleet largely consists of heavy and shortlisted. Dassault (Rafale) bagged

light-weight combat aircraft. So the the contract to provide fighter jets, as it
Defence Ministry under the Vajpayee was the lowest bidder and the aircraft
Government considered bringing in were said to be easy to maintain.

intermediate medium-weight fighter 13 . pofence Acquisition Council,

jets. headed by then Defence Minister

o 'Therefore, six renowned aircraft A.K. Antony, approved the Request
manufacturers competed to bag the for Proposal to buy aircrafts in August
contract of 126 fighter jets, which was 2007. This kick-started the bidding
touted to be the largest-ever defence process.

procurement deal of India. o After Rafale won the contract, the

o All aircrafts were tested by the IAF and Indian side and Dassault started
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negotiations in 2012.

The UPA Governmenthad also rejected
the EADS (Company which built
Eurofighter) offer of 20% discount in
2012 after opening of bids as violative
of procedure. Consideration of this
offer by the Government would have
again made the Government subject to
charge of violating basic procedure.

Thereafter, deal for the purchase of
36 Rafale fighter jets in 2016 achieved
the objectives of better price, better
delivery period and better terms
compared to the earlier deal.

Cost of the basic aircraft in the 2016
deal is better than the offer of 2007
after considering escalation.

When controversy with regards
to the pricing details, which are of
confidential nature and covered by
the Indo-French security agreement
of 2008 arose, were shared with the
Hon’ble Supreme Court in a sealed
cover.

The Supreme Court had gone through
the details of pricing and commercial
advantage. The Supreme Court did
not found anything adverse in the
deal and therefoer refused to order an
investigation.

The CAG has been given access to all
the files related to Rafale deal.

The India Specific Enhancements were

part of the requirements of the Indian
Air Force to achieve tactical superiority
over our adversaries. These were part
of the 2007 bid and continued to be
part of the 2016 deal. The cost of the
India Specific Enhancements was on a
fixed basis in the 2007 bid which was
negotiated down in the 2016 deal.

A negotiation, especially, between two
countries is a comprehensive deal and
by selectively picking certain aspects
while ignoring others, doubt is created
by vested interests on a matter of vital
national security.

The issue of dissent within the Indian
Negotiated Team has also been
answered by the Raksha Mantri in the
Parliament. In the highest traditions
of the Civil Service, all views are aired
and recorded and a decision taken after
considering such opinions. Decisions
on the deal were taken after due process
of inter-ministerial consultation.

The main advantage in terms of price
obtained by the Modi Government in
2016 deal by way of reduction in the
escalation factor from 3.9% in the 2007
bid to the actual rate of inflation in
France which happenstobe 1.22%. This
change from a firm and fixed price to a
flexible rate was possible only because
of the deal was structured under
an Inter-Governmental Agreement
(IGA).
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Rafale - Lies, Shortlived lies
and now further lies

ARUN JAITLEY

11 the lies spoken on the Rafale deal have been
xposed. The Supreme Court judgement is
clear. Every word said against the Government
has proved to be false. Every “fact” stated by the
vested interests against the deal has proved to be
manufactured. Truth has once again established
its primacy. The creators of falsehood will still
persist with falsehood even at the cost of their own
credibility. Only their captive constituencies will
clap.

The credentials of the disruptors

Rafale is a combat aircraft with its weaponry
required to improve the strike ability of the
Indian Airforce. India is geographically located
in a sensitive region. It needs to protect itself. The
need for such a weapon cannot be overstated.
When such defence equipments are purchased
obviously some suppliers loose out. The suppliers
are clever people. They understand who the
“vulnerables” in India are.

As a political opponent Rahul Gandhi’s
opposition to the deal was a desperate attempt. It
was the UPA Government which had shortlisted
the Rafale as it was technically the best and the
cheapest. PM Modi in an Inter- Governmental
agreement struck a deal with the French

Government to further improve the terms and
conditions including the prices on which the
UPA had agreed.

Rahul’s opposition was obviously for three
reasons :-

Firstly, he could not tolerate the fact that PM
Modi has run the cleanest ever Government
in recent Indian history. It is a scam-free
Government where middlemen and scamsters
had to take refuge outside the country.

Secondly, Rahul Gandhi has the burden of a
stigmatised legacy which was tainted by Bofors.
He was desperate trying to bring an ‘immoral
equivalence’ between Rafale and Bofors. But
Rafale did not have middlemen, no kickbacks
and obviously no Ottavio Quattrocchi.

Thirdly, with international cooperation and
Governmental cooperation, scamsters of the
UPA Government are now being extradited into
India. There is obviously a scare of who will talk
how much.

Rahul Gandhi got instant support from
the “career nationalists” of Lutyens Delhi. The
permanent PIL petitioners have always preferred
disruptions over concerns of national security.
They are willing to cooperate with any one who



hurts India. A new job creation has taken place in
Delhi with the “loud mouths on hire” and “subject
experts” notwithstanding their conflict of interest.
The disruptionists alliance was, therefore, quite
wide.

The lies that were spoken

The fundamental truth that Rafale was a
choice both for quality and price by the UPA was
forgotten.

The first lie was that only one man - the Prime
Minister decided the transaction and that no
discussion with the Air Force, Defence Ministry
or the Defence Acquisition Council was held. It
was alleged that there was no Price Negotiation
Committee, no Contract Negotiation Committee
and no approval of the Cabinet Committee on
Security. Every fact was false. There were dozens
of meetings of Contract Negotiation Committee
and Price Negotiation Committee. The bulk of
the negotiations were done by the experts of the
Air Force and the transaction was cleared by both
the Defence Acquisition Council and the Cabinet
Committee on Security.

The judgement of the Supreme Court notes
with satisfaction that procedural compliances
have been done and the charges on the same are
misconceived.

The second major lie was that as against
500 Million Euros negotiated by the UPA, the
NDA paid 1600 Million Euros per aircraft. This
accusation was ‘fiction writing’ and a poor one at
that. The Government submitted a sealed cover
before the Supreme Court giving details in a
comparative chart of the UPA era pricing and

the present pricing. It showed that for the first

aircraft, Government negotiated a 9% cheaper
deal for a bare aircraft and 20% cheaper for a
weaponised aircraft compared to the UPA. Since
the UPA had negotiated the supply of 18 aircrafts,
this gain of 9% and 20% would have further
expanded with the supply of aircrafts after the
first one since a more favourable escalation clause
negotiated by the NDA Government would have
further widened the price gap. The Court looked
into the prices and never commented adversely
on the same.

The third major lie that the judgement of the
Court expressed was that the Government of
India favoured a particular business house. The
Court noticed that the Government has nothing
to do with the choice of the offset suppliers which
was entirely done by Dassault.

After the Court judgement, this debate should
have come to an end. But neither lobbyists nor
political opponents will ever give up their brief.

The misconceived demand for a Joint
Parliamentary Committee (JPC)

The opponents of Rafale had a choice of their
forum to put their facts, they chose Supreme
Court as their forum.

The Court conducts a judicial review, it
is a non-partisan, independent and a fair
Constitutional authority. The Courts verdict
is final. It can't be reviewed by anyone except
by the Court itself. How can a Parliamentary
Committee go into the correctness or otherwise
to what the Court has said. Is a Committee of

Politicians both legally and in terms of human




resources capable of reviewing issues already

decided by the Supreme Court? On areas such
as procedure, offset suppliers and pricing, can a
Parliamentary Committee take a different view
of what the Court has said? Can the contract be
breached, nation’s security be compromised and
the pricing data be made available to Parliament /
its Committee so that national interest is severely
compromised with? This would be putting the
price details of the weaponry in public domain.
What was the experience of Joint Parliamentary
Committee (JPC) on the only occasion when
they investigated a defence transaction?

The B. Shankaranand Committee in 1987-
88 went into the Bofors transaction. Since
Parliamentarians are always split on party lines,
it came out with a finding that no kickbacks were
paid and the monies paid to the middlemen
were ‘winding up’ charges. At that time only
Win Chaddha appeared to be a middlemen.
But then others including Ottavio Quattrocchi,
whose bank accounts got detected subsequently,
were not entitled to any winding up charges.
The reports / documents published by Chitra
Subramanium and N. Ram in “The Hindu’ and all
subsequent facts which came to light conclusively
established each fact mentioned in the JPC to be
factually false. It became a cover up exercise. After
the Supreme Court has spoken the last word, it
gets legitimacy. A political body can never come
to a finding contrary to what the Court has said.

The CAG ambiguity

Defence transactions go to the CAG for
an audit review. CAG recommendations go

to Parliament and are referred to the Public

Accounts Committee (PAC) whose reports are
then placed before the Parliament. This was
factually and accurately stated by the Government
before the Court. The audit review of Rafale is
pending before the CAG. All facts are shared with
it. When its report is out, it will go to the PAC.
Notwithstanding this factually correct statement
made, if an ambiguity has emerged in the Court
Order, the correct course is for anyone to apply /
mention before the Court and have it corrected.
The past practice is that if in a factual narration
anything needs to be corrected, any litigant can
move to the Court for the same. This has been
done. It must now be left to the wisdom of the
Court to state at which stage the CAG review is
pending. The CAG review is not relevant to the
final findings on procedure, pricing and offset
suppliers. But bad losers never accept the truth.
Having failed in multiple lies they have now started
an innuendo about the Judgement. Having failed
in their initial falsehood, the Congress is now
manufacturing further lies about the Judgement.

I'am certain that the Congress Party will prefer
disruptions over discussion on Rafale during the
current session of Parliament. On facts it lied. The
judgement of the Supreme Court conclusively
establishes the Congress Party’s vulnerabilities
in a discussion on defence transactions. It will
be a great opportunity to remind the nation of
the legacy of the Congress Party and its defence
acquisitions - a great opportunity indeed for
some of us to speak.

(The Author is Minister Of Finance, Govt.
Of India, Courtesy: Arun Jaitley’s Facebook
Page)
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| The Congress Speaks
Without Thinking

ARUN JAITLEY

y drag the Air Force into political
debate?

The Congress Spokespersons are criticising
the Chief of the Indian Air Force for having
stated that the Air Force urgently needs the
Rafale to improve its combat ability. It is the
Indian Air Force and its Chief who are the most
competent persons to comment on it. The Air
Force was involved in the selection of Rafale
when UPA was in power, as also when the NDA

credit : newsx

is in power. The aircraft with its weaponry is
needed to maintain the combat ability of our
forces. Having shortlisted, both in terms of
its potential and costing, Rafale as the most
appropriate aircraft with weaponry in 2012, the
Congress leaders’ comments against it now lack
credibility.

Additionally, by targeting the Chief of a
Service in a political debate, the Congress Party
has broken a long-standing unwritten rule
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of Indian politics. We keep our forces out of
political discourse. Our military is a professional
one and subject to a civilian authority. Unlike
our western neighbour, it is non-political and
non-partisan. We owe it to our armed forces
the gratitude of having successfully defended
this nation. After having ruled this country for
decades, the grand old Party needs to mature.

No Snooping - It is National Security

Since morning an ill-informed campaign
that Government has allowed snooping on
computers and is violating the Right of Privacy
has been carried out. The Congress Party has
got into the habit of speaking out first and
understanding the issue only subsequently.

The Information Technology Act has been
in existence for almost two decades. Section
69 of the IT Act authorises a Central or a State
Government in the interest of sovereignty,
integrity and defence of India, security of
State etc. (The Article 19(2) Conditions as
mentioned in the Constitution) to direct a
notified agency to intercept or monitor or
decrypt an information stored in a computer
resource. This provision is similar to the
power contained in the Telegraph Act in
relation to telephones. The UPA Government
had laid down a detailed procedure for this
in the Information Technology (Procedure
and Safeguards for Interception, Monitoring
and Decryption of Information) Rules, 2009.
Rule 4 authorises the competent authority to
name the agencies which can undertake this

exercise. There are safeguards, as prescribed by
the Supreme Court, which are included in the

rules. An interception or monitoring is only
authorised under an specific approval of the
Home Secretary. It can only be in cases which
deal with the purposes mentioned in Section 69
of the Act. These are restrictions on which free
speech can be curtailed under Article 19(2) of
the Constitution. These rules have been framed
in 2009 by the UPA Government. The rules
required authorised agencies to be notified. In
the absence of this authorisation, any police
officer may start exercising the power. In
fact, during UPA-II in a detailed debate in
Parliament relating to a corporate lobbyist, the
then Home Minister Shri P. Chidambaram
strongly defended this power of interception
being given to taxation authorities.

Reference 1
Reference 1 Cont.

But the Congress talks first and thinks later.
There is no general snooping order. The power
to intercept in the interest of national security
and public order already exists in law. Thisis only
an order as to who are the authorised agencies.
It is only in cases mentioned in Section 69 of
the IT Act. The power existed and was used
during the UPA Government also. How else
will terrorists who use technology extensively
be traced? Otherwise, the terrorists will use IT,

but the intelligence and investigative agencies
will be crippled.

(The Author is Minister Of Finance, Govt.
Of India.

Courtesy: Arun Jaitley’s Facebook Page)



Claude Arpi

’AffaireRafale is quite simple: the term of
Lhe members of the XVIth Lok Sabha will
come to an end in a few months and India
will go to the ballots to reelect a Lower House
anda new government.

Today, if you ask anyoneknowledgeable
in defence issueswhat is wrong with the
Rafale, they will say: “Nothing is wrong
with the plane or the deal; but the elections’
season has started and in today’s politics,
everything is permitted, even untruth.”

The Rafale fighter plane has unfortunately
been caught in India’s electoral process, but
there is another issue involved. The dirty
debate reflects two visions of India’s future:
should the nation only depend on often-
obsolete public enterprises, which work on
the Soviet model, to equip its armed forces
or should India select a mixed model, with
a strong private sector, to achieve the ‘Make
in India’targets.

The Rafale debate turns around this
crucial question for the country.

To understand the issue,it is necessary to
go back a few years.

The
designed by the UPA Government was so

Indian  defence procurement

complicated (not to say confusing) that

ManoharParrikar, who served as Defence
Minister under the Modi government,
once admitted that he was unable to
graspmany of its subtleties; this led to a
seriousconsequence for the Indian Air
Force (IAF):fast-depletingsquadrons were
not replaced, creating a grave danger for a

nation which faces two fronts (Pakistan and
China).

Unfortunately today many politicians do
not care for the country.

Just take a look at the history of the ‘deal’

While the initial Request for Information
for 126 Medium Multi-Role Combat
Aircraft (MMRCA) was issued in 2001,
the Request for Proposal asking interested
parties to come forward,was only publicised
in 2007; then the ‘complications’ started.
To cut short a long story, it is only in
January 2012, after a competitive process
which lasted five years more, in which the
American F/A-18 and F-16, Russian MiG
35, European Eurofighter and Swedish
Saab Gripenparticipated,Dassault(and its
partners Thales and Safran) were selected to
supply 126 planes to the IAF. It had taken
eleven years to arrive at a decision.But the
story was still not over.

Incidentally, India is certainly the only



countryintheworld withsuchacumbersome

system for defence procurement (it took
only three months for Egypt to buy 24
Rafales in 2015).

Of the 126, 18 planes were to be
manufactured by Dassault in France, while
the remaining 108 planes were to be built
in India by Hindustan Aeronautical Ltd
(HAL), under a Transfer of Technology
(ToT) agreement.

During the last few months, we constantly
hear that the government is a ‘chor, citing
‘obligatory’ offset clauses. But thiswas not
invented by the ModiSarkar, it was the UPA
which added it in the procurement policy
and it was a good thing, as it forced the
supplier to reinvest a percentage of the ‘deal’
in India.

UPA politicians have forgotten that this
clause existed for the MMRCA package too.

In February 2013, during the bi-annual
Aeroshowat Yelahanka in Bangalore, news
had circulated that Dassault had signed
a partnership agreement with Reliance
Industries to help build 108 Rafales in India.

But AK Antony, the then Defence
Minister, was categorical, that he did not
want to hear about a private player in the
defence sector. Observers felt that the RM
still lived in the Soviet era, where the defence
industry must be owned by the State. If
Boeing, Dassault, Lockheed-Martin,Saab,
Thales or Rafael of Israel, are able to serve

their respective countries well, why can't the

Tatas or Reliancesand others do so in India?

The pointto be noted is that the
association between Reliance and Dassault
predates the arrival of Modi at the Centre
(though at that time, the collaboration was
with MukeshAmbani and not Anil as today).

For several reasons, the MMRCA format
was not workableand the Congress knew
it: disagreements had cropped up between
Dassaultand HAL; the transfer of technology
was far too ambitious and Dassault was not
ready to take ‘full responsibility’ for the 108
fighters to be manufactured in India by
HAL.

The had
impasse when in a stroke Prime Minister

negotiations reached an
NarendraModi unlocked the situation. On
April 9, 2015, India announced that it was
ready to negotiate the purchase of 36 planes
‘off-the-shelf” It was a pragmatic move.
While dropping the MMRCA framework,
Delhi was going for a stop-gap agreement,
taking primarily into consideration the

IAF’s ‘critical operational necessity.

Then it took more than a year to arrive
at a government to government agreement.
In  September  2016,an
inked;it included the plane’s armament,

accordwas

maintenance, training, etc.

Let us come back for a moment to the
MMRCA deal

A few years ago, a former HAL chairman
explained to me one of the many difficulties:
“HAL is a vertically integrated company.




Practically every item is made in-house,
ranging from accessories, avionics, and
engines to aircraft. It is a management
nightmare. No company in the world
attempts such vertical integration. About 60,
70 per cent of a Boeing aircraft is made by
subcontractors. When I tried to get engine
fuel pump components for the Jaguar made
by MICO, Bengaluru (a Bosch subsidiary),
it was a non-starter because we needed
manufacturing tolerance of five microns
and MICO had experience of working with
25 microns.”

The retired Chairman added. “All of us
[at HAL] are interested in indigenization,
but there are difficulties to achieve it in high
technology items”To build 108 Rafales in
Bangolore would have been a nightmare, a
long and painful one.

Modi realised this and took the wise
decision, though it was a temporary setback
for his favourite ‘Make in India’ scheme.

Marshall BK Pandey, one of the best
Indian aviation experts explained: “Dassault
lacked confidence in the capability of HAL
in respect of Quality Standards, Time Lines
and Cost, the OEM [Original Equipment
Manufacturer, Dassault]
prepared to partner with HAL and risk their

i.e. was not

reputation.”

Every day, the Congress keeps
tweeting‘chhor, chhor; without
properunderstanding of the situation

and without a proof to corroborate its

accusations. It raises a serious question: can
an issue of supreme national importancebe
discussed on the public stage?

But with the elections approaching,
‘nationalinterests’areshelved. Unfortunately,
the present ‘debate’ may jeopardize future
defence procurements. In April, the Defence
Ministry issued a Request for Information
(RFI) for the purchase of 114 new jets. Under
the proposed scheme, 18 jets will come in
‘a flyaway condition” (like the 36 Rafales),
the rest will be produced in India under
the new ‘strategic partnership’ policyi.e. a
joint venture between the selected foreign
aviation major and its Indian partners. It is
feared that the present noise around the 36
planes from France could be a precedent to
question each and every defence acquisition
...and go to the Court.

In the process, it is also forgotten that
France has been one India’s most reliable
partners, supporting India when everyone
else condemned her (for example at the
time of the Pokhran tests).

Ultimately it is India’s defence
preparedness and the IAF which suffers
...and will continue to suffer.Sometimes
it makes me doubt if democracy is a good
system; the great grand-father of the present
INC president would be horrified to see

what democracy has become.

And who is laughing at the end? China
and Pakistan.
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